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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff-Respondent, 
VS. ! 
MARY SEAMSTER, i 
Defendant-Appellant. : 
: Case No. 880373-CA 
: Category No. 2 
STATEMENT OF JURISDICTION 
The Utah Court of Appeals has jurisdiction over this matter 
pursuant to Section 78-2a-3(2)(e), Utah Code Annotated 1937-88. 
NATURE OF PROCEEDINGS 
Defendant appeals from a sentence pronounced by the Fourth 
Circuit Court, American Fork Department, State of Utah, May 10, 
1988. Her Notice of Appeal was filed on May 31, 1988. 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
I. DOES THE FOURTH CIRCUIT COURT HAVE JURISDICTION AND 
AUTHORITY TO IMPOSE CONSECUTIVE SENTENCES FOR SEPARATE 
MISDEMEANORS. 
STATUTE 
Section 76-3-401, Utah Code Annotated, 1953, as amended. 
STATEMENT OF THE CASE 
Defendant Mary Seamster was charged with Driving Under the 
Influence of Alcohol on separate dates. The first charge was on 
February 7, 1988, and the second charge was on March 13, 1988. 
1 
(R. Page 49 in Book 1 of 2 and Page 42 in Book 2 of 2). On 
April 11, 1988, defendant entered pleas of guilty to both charges 
of Driving Under the Influence of Alcohol. The Court referred 
the matter of sentencing to the Adult Probation and Parole 
Department and scheduled sentencing for May 10, 1988. (R. 14, 16 
in Book 1 of 2). At sentencing, the Court imposed sentences 
which included incarceration for twenty (20) days on each charge 
and then ordered that the sentences run consecutively, for a 
total of forty (40) days. (R. 7) 
SUMMARY OF ARGUMENT 
Section 76-3-401 clearly excludes misdemeanors from 
consideration by a court on concurrent or consecutive sentences. 
The language is unambiguous and the only reasonable 
interpretation which can be applied is that the Court has 
authority to consider consecutive sentences !!if a defendant has 
been adjudged guilty of more than one felony offense." Defendant 
Seamster's sentence should be reversed and the matter remanded to 
the Circuit Court for entry of sentence making the terms in the 
Utah County Jail concurrent, as opposed to consecutive. 
ARGUMENT 
THE TRIAL COURT ERRED IN ENTERING CONSECUTIVE SENTENCES FOR 
SEPARATE MISDEMEANORS COMMITTED BY THE DEFENDANT SEAMSTER. 
This defendant contends that the trial court did not have 
and does not have authority to impose consecutive sentences for 
the two misdemeanors in this case. Defendant Seamster relies 
2 
upon the language of the section of the Utah Criminal Code 
dealing with concurrent or consecutive sentences. Section 76-3-
401 provides: 
(1) Subject to the limitations of subsections (2) 
through (5), the Court shall determine, if a defendant 
has been adjudged guilty of more than one felony 
offense, whether to impose concurrent or consecutive 
sentences for the offenses. 
The language of Section 76-3-401 clearly excludes 
misdemeanors from consideration by the court on the issue of 
concurrent or consecutive sentences. The language is unambiguous 
and the only reasonable interpretation which can be applied is 
that the court has authority to consider consecutive sentences 
only "if a defendant has been adjudged guilty of more than one 
felony offense." The Utah Supreme Court and the Utah Court of 
Appeals have considered issues raised regarding concurrent or 
consecutive sentences, however, all these cases involve felony 
offenses and none have involved misdemeanor offenses. Appellant 
is not aware of any case within the jurisdiction of this state 
which has been decided on this precise issue. 
It might be argued that the court derives its authority to 
impose consecutive sentences in misdemeanors from the Common Law. 
On this issue, two cases are significant. The first is Howard v. 
United States, 75 F. 986. Howard was decided by the United 
States Sixth Circuit Court of Appeals in July of 1896. In that 
case the Court stated: 
3 
In the absence of an Act of Congress upon the subject, 
however, the Courts of the United States, in the 
administration of the criminal law are governed by the 
rules of the common law... And there can be no 
question of the power of the Court to impose cumulative 
sentences for separate offenses according to the very 
decided weight of authority at the common law. 
And a rule which denies the Court the power to 
impose cumulative sentences turns the trial and 
conviction on all the indictments except one an idle 
ceremony. It is hardly necessary to say that a rule 
which leads to such results as this is unsound in 
principal and can be supported by no consistent process 
of reasoning. 
We think the power thus to pronounce cumulative 
sentences exists in regard to felonies, as well as 
misdemeanors, although in the case at bar we are 
dealing with the misdemeanor grade of offense. 
The second case is the case of State v. Sanders, 574 P.2d 
1316. In Sanders, the defendant challenged the authority of an 
Arizona trial court to impose consecutive sentences for 
misdemeanor convictions. The Arizona Court of Appeals, while 
noting that there was "no presently existing" Arizona statute 
that authorized consecutive sentences in misdemeanor cases ruled 
by stating: 
By the great weight of authority, however, the power to 
impose consecutive (or "cumulative") sentences is an 
inherent power of the courts. 
The power to make sentences run consecutively has 
been confirmed many time in Arizona, without explicit 
discussion of its common law source. 
It would appear from the decisions of these two courts that 
the Court's authority to impose consecutive sentences in 
misdemeanors is inherent by reason of the courtfs roots in the 
common law, particularly if the subject matter has not been 
4 
determined by statute. In both the Sanders and Howard cases, the 
Court's relied upon the theory of inherent powers or common law 
authority to justify the imposition of consecutive sentences in 
misdemeanor cases. However, in both cases there was an absence 
of statutory authority to the contrary. Such is not the case 
here. The Utah Legislature has specifically acted on the issue 
and has enacted a specific law governing the imposition of 
consecutive or concurrent sentences. Without question, the 
authority of the Court to sentence consecutively relates only to 
felony offenses. The Appellant argues that misdemeanor offenses 
are thus excluded from consideration by a court on the issue of 
consecutive or concurrent sentences. 
CONCLUSION 
The Fourth Circuit Court, American Fork Department, lacked 
authority to impose consecutive sentences for the misdemeanors of 
which the defendant was convicted. The subject matter of 
consecutive or concurrent sentences has been preempted by 
statutory enactment and the Court lacks inherent or common law 
authority to impose sentences not authorized or mandated by the 
legislative enactment. The Utah. Legislature has set forth in 
Section 76-3-401 the authority for a court to determine whether 
to impose concurrent or consecutive sentences. Misdemeanors are 
specifically excluded from consideration by the court. Defendant 
respectfully contends that the sentence of the Fourth Circuit 
5 
Court should be reversed and the case remanded for imposition of 
concurrent sentences for the separate misdemeanor offenses. 
RESPECTFULLY SUBMITTED this J ^ ^ day of November, 1988. 
GARY HHEIGHT ^^ 
Attorney for Defendant-Appellant 
DELIVERY CERTIFICATE 
I hereby certify that I delivered four true and correct 
copies of the foregoing Brief of Appellant to Mr. Steven 
Killpack, Utah County AUorney, 100 East Center, Suite 2100, 
Provo, Utah 84601 this a "*? day of November, 1988. 
-^^^/(/- ^t>^^^ 
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IN THE FOURTH CIRCUIT COURT OF THE STATE OF UTAH 
UTAH COUNTY, 
STATE OF UTAH, 
Plaintiff, 
vs. 
MARY SEAMSTER, 
! Defendant. 
BE IT REMEMBERED 
AMERICAN FORK DEPARTMENT 
-oOo-
) Case No. 88CR-106 
) 88CR-186 
) SENTENCING 
-oOo-
that on the 10th day of May, 1988, 
the above-entitled matter came on for hearing before the 
| Honorable John Backlund, sitting as Judge in the above-named 
1
 Court for the purpose of this cause, and that the following 
proceedings were had. 
APPEARANCES; 
For the State: 
For the Defendant: 
-oOo-
MR. GARY H. WEIGHT 
Attorney at Law 
Aldrich, Nelson, Weight & Esplin 
43 East 200 North 
P. 0. Box "L" 
Provo, Utah 84603-0200 
ASSOCIATED PROFESSIONAL REPORTERS 
420 KEARNS BUILDING 
SALT LAKE CITY. UTAH 84101 
1
 P R O C E E D I N G S 
2 
3 J THE COURT: The next two cases on the calendar are— 
4 well, the first one is—make sure I get the right number on 
5 this. American Fork City vs. Mary Seamster, this is 88CR-106, 
6 we'll handle this one first. She's appearing this morning with 
7
 Mr. Gary Weight, I suppose technically you represent her on the 
8 State case, but I'll consider anything you want to say in her 
9 behalf on this one, also. 
10 MR. WEIGHT: Very well. 
11 THE COURT: The attorney for the defendant has had 
12 occasion to look at the pre-sentence report. Each of these 
13 cases involved the plea of guilty to driving under the influence 
14 of alcohol. The recommendation of Adult Probation & Parole is 
15 that she serve 90 days in the Utah County Jail, and after she's 
16 served at least 30 days, that if she elects to do so, and is 
17 found acceptable after an evaluation, that she be allowed to ente: 
18 the Alcohol Recovery Center. And that if she fails to complete 
19 the 60-day in-patient program, that she be remanded to the 
20 County Jail, returned to the County Jail to serve the balance of 
21 the jail sentence. 
22 That she continue as an—on out-patient treatment as 
23 directed by the ARC and Adult Probation, that she pay a fine 
24 amount of $300 plus the victim reparation fund and restitution 
25 fund assessment, that she also pay $299 to the alcohol education 
ASSOCIATED PROFESSIONAL REPORTERS 
420 KEARNS BUILDING 
SALT LAKE CITY UTAH 8-101 2 
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1 fund, that the jail sentence run concurrent with the State case, 
2 which is 88CR-186. 
3 Let me just note for the record, Counsel, and then I'll 
4 listen to whatever you have to say, but in this instance, the 
5 BAG results was .22 and this would be her sixth DUI conviction 
6 since 1982, which gives me some concern, and she also hasn't 
7 reported for the evaluation yet. So—well, as of the date of the 
o report, according to the probation officer, she had not, as of 
9 the date of the report. 
MR. WEIGHT: You have done since then? 
n MS, SEAMSTER: Uh huh. 
12 
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MR. WEIGHT: Your Honor, she indicated to me that she 
has talked to a Cheryl over at ARC, and that she has been 
14 evaluated, and they will accept her into the program. And they 
also indicated that they would be willing to work with her on 
her present employment, she has jobs, she has maintained and 
continues to maintain. And I would ask the Court to consider a 
work release as a part of this order, I don't take exception to 
19 any other portion. 
THE COURT: I'll grant work release. I'm not inclined, 
it's not my policy to give concurrent sentences on separate 
offenses, I try not to reward people for multiple offenses, so to 
speak, so you might want to address that concern, also. 
I'm not saying she'd get 60 days in jail before going 
to the ARC, but I don't give concurrent sentences for separate 
ASSOCIATED PROFESSIOXAL REPORTERS 
420 KEARNS BUILDING O 
SALT LAKE CITY UTAH 84101 
10 
11 
! offenses. 
2 MR. WEIGHT: I—well, if that's a policy of the Court, 
3 I don't know how to address it, your Honor. I know that the 
4 statute is there and that it allows the Court the discretion to 
g consider concurrent as opposed to consecutive sentences. 
6 THE COURT: Well, if they were multiple counts on the 
7 same Information, arising out of the same incident, then I have 
8 to impose concurrent sentences. On a misdemeanor, the Court can 
g impose consecutive sentences on multiple counts in the same 
Information, but these—these were two entirely separate 
occurrences. 
12 I MR. WEIGHT: I understand that. 
13 THE COURT: And that's why I'm saying that's my position 
not to give concurrent sentences for separate offenses. 
MR. WEIGHT: Well, I suppose the only way I could 
address that, your Honor, is to plead to the Court to allow 15-
,„ I day sentences on each, and run them concurrent. 
18 THE COURT: All right. 
MR. WEIGHT: And I—I don't know what I could do to 
persuade the Court otherwise; if the Court has adopted an attitude 
or a policy about concurrent sentences, I think the 30 days is 
ample or adequate punishment for her, for what she has done, 
and that she's willing and anxious to enroll in programs that 
will help her deal with the alcohol program (sic) that she has, 
60 days in the ARC will—will go a long ways toward accomplishing 
14 
15 
16 
19 
20 
21 
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23 
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25 
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1 that. I don't see concurrent sentence as a reward, I think it's 
2 punitive, whether it's 30 or 60 or 15, whatever that portion of 
3 the sentence is punishment, and so I would think that the 30 
4 days, your Honor, that has been recommended, the Ap—or the 
5 Adult Probation & Parole Department saw fit to at least 
6 recommend to the Court that they be concurrent, and perhaps if 
7 they were here, they might modify their recommendation so that 
8 still there would only be a 30-day maximum, because I think 
9 that's all they intend, 30-day initial, I don't mean maximum, 
10 30-day initial incarceration without any rehabilitative program. 
11 THE COURT: All right. All right. Thank you, Counsel. 
12 Mrs. Seamster, I'll listen to anything that you have 
13 to say. 
14 MRS. SEAMSTER: I just want to say I'll never come 
15 under a DUI again, I'll be willing to give my license up for 
16 five years. 
17 THE COURT: Well, you may not have a license if you 
18 keep this up. 
19 MRS. SEAMSTER: I know. I don't intend to. 
20 THE COURT: When did you go in to see the individual at 
21 the ARC to complete the evaluation? 
22 MRS. SEAMSTER: The soonest I could get in was 
23 y e s t e r d a y . 
24 THE COURT: Y e s t e r d a y ? 
25 MRS. SEAMSTER: Yeah, and I t a l k e d w i t h C h e r y l . 
ASSOCIATED PROFESSIONAL REPORTERS 
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1
 THE COURT: Well, I'm extremely concerned that you're 
2 not taking this very seriously, ma9am. 
3
 MR. WEIGHT: Did you go by appointment? 
4 MRS. SEAMSTER: Yes. I had three appointments and they 
5 had to call me and cancel, said that Barbara—Dale couldn't talk 
6 to me,, and then she turned me over to Dale—Barbara, and Barbara 
7 couldn't get to me, so then she turned me over to Cheryl, and 
8 Cheryl called me and told me to be there at 10:00 o'clock 
9 yesterday morning, and that she would call Kathy and give her 
10 the information. 
11 THE COURT: Okay. But when did you first make an 
12 effort to get the evaluation? When did you make the first call? 
13 MRS. SEAMSTER: It was almost two weeks ago. 
14 MR. WEIGHT: I believe I can verify that, your Honor. 
15 They said—there's been a scheduling problem that has been— 
16 THE COURT: It's not that big of a deal, but it's 
17 just indicative to me that—as to the priority that this takes 
18 in her life. 
19 MR. WEIGHT: Well, if she made contact and requested 
20 an appointment over two weeks ago, or approximately two weeks ago, 
21 then I think that that proves to us that she was interested in 
22 doing it, and did it timely, and they have postponed the 
23 appointments because of their scheduling conflicts, then I don't 
24 know how we can lay that on her. 
25 THE COURT: Well, she did appear for arraignment on 
ASSOCIATED PROFESSIONAL REPORTERS 
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11 
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13 
1 April 11th, that was a month ago. 
2 MRS. SEAMSTER: And I went that day and talked to the 
3 probation office, Kathy. 
4 THE COURT: Okay. Well, the Court will impose the 
5 following sentence, the sentence will be the same on each case. 
6 The Court will impose a fine of $1,000 and six months in the 
7 Utah County Jail on each case, in each case, the Court will 
8 suspend all but 20 days of the jail sentence, and all but 150— 
9 and will suspend all but $150 of the fine and place the defendant 
on probation in each case for six months, with Adult Probation 
& Parole. 
The terms and conditions of that probation are as 
follows: That she report to the agency and the Court when 
14 required and keep both the Court and the agency advised of her 
15 address; that she not violate any Federal, State or local law 
16 during the six months of her probation; that she enter into the 
17 standard agreement with Adult Probation & Parole and comply with 
it fully; that after she has served a total of 40 days in the 
Utah County Jail, two consecutive 2 0-day terms with work release, 
that if she is found acceptable after the evaluation, which I 
haven't seen, that she be allowed to enter the Alcohol Recovery 
Center in-patient program, in lieu of any additional jail time 
unless there's a breach of the probation conditions. 
That if for any reason, she fails to successfully 
complete the in-patient program, then the Court will review the 
18 
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1 matter, with a view towards requiring that she serve some addi-
2 tional time in the Utah County Jail. That she continue also in 
3 out-patient treatment as directed by the Alcohol Recovery Center 
4 and the Adult Probation & Parole; specifically, the Court 
5 directs that she attend at least three AA meetings weekly, in 
6 addition, any other out-patient treatment. 
7 That the Court will stay execution on payment of the 
8 unsuspended portion of the fine in the amount of $150- The Court 
9 will also impose in each case, the sum of 37.50 for victim 
10 reparation and $50 for victim restitution, and in each case, 
H the total of $150 to the Alcohol Education Fund. The Court will 
stay payment on those amounts, except for the Alcohol Education 
Fund assessment, that she can be granted a credit for that amount 
for the cost of the evaluation and the treatment at the Alcohol 
Recovery Center. 
The Court will order that the defendant start serving 
the 40 days in jail within the next two weeks, Mr. Weight, you 
better—I think you better help her. Within the next two weeks, 
with work release. 
Maybe Mr. Means, you could assist Mr. Weight. I'm sorry 
it came to this, but frankly, ladies and gentlemen, when a person 
has six DUI's, something has to be done. Thank you. 
(Whereupon, this hearing was concluded.) 
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C E R T I F I C A T E 
THIS IS TO CERTIFY that State of Utah vs 
*> Mary Seamster , was electronically recorded by the 
7
 F o u r t h
 Circuit Court, American Fork 
Utah. 
That the said witnesses were, before examination, duly sworn 
9
 to testify the truth, the whole truth, and nothing but the truth 
XO | in said cause. 
That the said testimony of said witnesses was electronically 
recorded, and thereafter caused by me to be transcribed into 
type writing, and that a true, and correct transcription of said 
13 J testimony so taken and transcribed is set forth in the foregoing 
14 
15 
16 
17 
18 
19 
20 
21 I MY Commission Expires: 
2 8 pages numbered from to , inclusive and said 
witnesses testified and said as in the foregoing annnexed 
testimony. 
WITNESS MY HAND and official seal at Salt Lake City, Utah, 
this 9th day of August , 19 88 . 
Ctzdc iS* j&/&gf<j70 
V I K I E . HATTON 
June 9 , 1990 
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